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PREFACE

Ths Policy and Guidelines Paper outlines a simplified Procurement Policy and associated
mmplementation processes for NSW Govermnment agencies. Treasury Circular TC04/07 has
been ssued in conjunction with this Paper, conveying the Government’s endorsement of the
policy and 1ts status as a Treasurer’s Direction.

Fundamentally, existing procurement policies remain vahd. Reform has focussed on the
issue of an overarchmg policy statement, condensing previously separate procurement related
codes mto a single Code of Practice for Procurement as well as simplifying and strengthening
procedures. The objective & to assist agencies to make appropriate and informed procurement
decisions that ensure best value for money and support the efficient and effective delivery of
govemment services. The Policy emphaskses agency accountability for outcomes. and
greater upfront plnming and stronger lnkage with the State Budget process prior to
allocation of capital fimding.

Key elements mchide:

* A ten step onhne guide to the procurement process to assist agencies’ impkmentation
of the Procurement Policy. The guide is tailored for each of three main categories of
procurement:

o Construction
o Goods and Services
o Information and Communications Technology

* An Agency Accreditation Scheme for capital works procurement whereby Treasury
determines the level of external assistance that agencies require w ith this procurement

* A Gateway Review process for complex and mmovative procurements to
‘independently assess that appropriate discipline has been applied at key stages of the
procurement cycle.

* Enhanced monitoring of major capital works by NSW Treasury.

The Procurement Policy applies from 1 July 2004 on a wholk-ofgovernment basis to all
government deparmments, statutory authorities, trusts and other government entitiss. State
Owned Corporations under the State Owned Corporations Act are exempt akthough they are
encouraged to adopt aspects of the Policy that are consistent with thetr corporate intent.

John Pierce
Secretary
NSW Treasury
July 2004
Treasury Ref: TPP04-1
ISBN: 0731332776

General inquiries concerning this document should be initiallv directed to:
Praucipal Adviser, Asset Management and Procurement {Tet 9228 4417)
This publication can be accessed fom the Treasury’s Office of Financial Management Intemet site
“/www treasurv. nsw.gov.aw]. Forprinted copis contact the Publcations Officer on Tel: 6228 4426,
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NSW GOVERNMENT PROCUREMENT POLICY STATEMENT
1 INTRODUCTION

1.1 Policy Objective

The fimdamental objective of the Procurement Policy & to ensure that government procurement
activities achieve best value for money i supporting the delivery of government services.

Key prmciples underpmming the Poly are:
* vahe for money, being the benefits achieved compared to whole-of-life costs;
v efficiency and effectiveness;
» probity and equity; and
v effective competition

1.2 Applicable Strategies

Strategies underpmmning the Procurement Policy are aimed at achieving efficient resource
allocation and clear agency accountability through:

* a whole-of-government approach;
s etlucal and sound procurement practice;
s effective procurement capacity and conpetence;

* appropriate support of the Government’s economic, environmental and social objectives;
and

*  monitoring of. and mprovement in. agency performance.

Key elements of the Policy mtroduce:
* mandatory business case Gateway Reviews for complex and innovative procurements;
* an Agency Accreditation Scheme for capital works procurement; and
* greater monitormg of major captal works by NSW Treasury.

1.3  Application of the Policy

The NSW Government Procurement Policy 1 implemented as a Treasurer’s Direction under
Section 9 (1) of the Public Finance and Audit Act.

The Policy applies on a whole-of-government basis to all government departments, statutory
authorities, trusts and other government entities. State Owned Corporations under the Srare
Owned Corporations Act are exempt although they are encouraged to adopt aspects of the
Policy that are consistent with thex corporate intent.

The Procurement Policy, including Agency Accreditation Scheme and mandatory Gateway
Revews, 15 effective from 1 July 2004.

* Inthat regard Treasury Circular TC04/07 has issued in conjunction with this Po oy and Guidelines Paper.
NSW Government Procurement Policy (TPP 04-1) 4
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2 POLICY FRAMEWORK

The Procurement Policy is an overarching framework for all government procurement, and is
consistent with the Govemment’s total asset management, infrastructure, planming and delivery
framework. The Policy hinks with the State Budget process to deliver better budgetary outcomes
through agencies” Results and Services Plan and savings targets.

The NSW Government Procurement Policy should be read in conjunction with the Premier’s
Department’s Straregic Management Framework, which s designed to assit agencies navigate
their way through the range ofkey planning, budgeting and reporting requirements.

Attachment 1 to thi Policy and Guidelines Paper provides a diagrammatic representation of the
whole-of-government procurement framework, outliming the application of the Procurement
Policy to the three mam types of procurement:

= Construction

»  Goods and Services

» Information and Communications Technology (ICT)

Antachment 2 outlines the implementation process and outcomes for the ten stages of
procurement. The process is designed to ensure that agencies are able to justify finding
requrements and outcomes, and apply the right dscipline to govemment procurement. The
process map is avatlable online at the Treasury website (www treasurv.nsw.gov.au).

21 Legal Framework

Public Sector Employment and Management Act 2002

Chapter 7 - Goods and Services - covers the establishment of the State Contracts Control Board
(SCCB). the provision for regulations for the acquisition and disposal of goods or services for
the Public Service, and the referral of complaints to the Board regarding competitive neutrality
m tendering. The Publx Service is represented by those agencies listed in Schedule 1 of the
Act. The role of the SCCB is set out in the Public Sector Management (Goods and Services)
Regulation 2000 and requires that competition to supply goods and services is maximised, that
probity is maintained i tendering and that the tender selected should be the most advantageous
to the Pubhc Service.

Public Finance and Audit Act 1983
Under the Act, agencies are required to be accountable and to use monies efficiently and
effectively.

2.2 NSW Government Code of Practice for Procurement

This single Code of Practice covers all types of government procurement and outlines the
phibsophy, obligations and standards of behaviour applicable to all parties in the supply chain
during the procurement process. (Refer Artachment 3)

23 Agency Accreditation Scheme

Treasury accredis an agency on ifs capability and capacity to undertake capital works
procurement. Agencies not accredited need to use approved extemal experts and an approved
procurement system to assist them m therr procurement activities. (Refer Attachment 4)

NSW Government Procurement Policy (TPP 04-1)
New South Wales Treasury
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2.4  Gateway Reviews

A mandatory independent Gateway Review is required at the business case stage for all high
risk procurements or all other procurements valued at $10 million (85 million for ICT) or more.
Reviews at other gates and on lesser value projects are recommended. (Refer Attachment 5)

2.5  Australia And New Zealand Government Procurement Agreement

NSW is a signatory to the Agreement which seeks to maximise opportunities for Australian and
New Zealand suppliers and reduce the costs of doing business for both government and industry.

2.6 Industry Preference Schemes

The schemes consist of an Australia and New Zealand (ANZ) price preference margin and a
Country Industries Preference Scheme (CIPS) to assist NSW industry. The ANZ price
preference margin adds a 20% price loading to the imported content of non ANZ goods in
tender evaluations. The margin does not apply to services. CIPS is applied to support approved
manufacturing industries in country NSW by adding margins of 2.5% or 5% only to the prices
of other NSW suppliers.

2.7 Tendering Complaints

Tendermg complints for all government procurement are directed to the Chazperson of the
State Contracts Control Board.

3 ROLES AND RESPONSIBILITIES

Under the NSW Govemment Procurement Policy, NSW Treasury is responsible for:
= policy mitiatives for pohicy development; and

* maintaining and monitoring the Procurement Policy, and in particular increased
monitoring of major capital works projects. (Refer Aurachment 6)

To achieve the benefits of the reform, NSW Treasury works closely with the Department of
Infrastructure, Planning and Natural Resources, and the Department of Commerce.

The Department of Commmerce is responsibk for:

» through the SCCB, carrying out procurement on behalf of the Public Service under the
Public Sector Management (Goods and Services) Regulation;

*  providing procurement advice to NSW Treasury and agencies i plarming and managing
the procurement of capital works, property, goods, services, and information and
communications technology;

* mamtaining the web based guidance material on behalf of NSW Treasury; and

*  supportmg NSW Treasury in implementing the Agency Accreditation Scheme, inchuding
the provsion of'a default procurement delivery system and the Gateway Review process
(zvolving facilitation of agency reviews and maintenance of the Gateway system).

Agencies are accountabk for the efficiency and effectiveness of their procurement and
implementation of the NSW Government Procurement Policy. Implementation of the
Procurement Policy will require agencies to particularly focus on the upfront preparation of
procurement proposals.

NSW Government Procurement Policy (TPP 04-1) 6
New South Wales Treasury
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FURTHER INFORMATION

Procurement Policy Advice
Further information on procurement policy issues may be obtained from Treasury by contacting:

Stephen Chong, Principal Advisor on (02) 9228 4417 (email
stephen chong@mail treasury. nsw.gov.au ), or Phil Armessen on (02) 9228 5427 (email
phil annessen@mailtreasuryv.nsw.gov.au).

Procurement Implementation Advice

The Department of Commerce, Government Procurement Services helpdesk, on (02) 9372 8600,
1s available to assist with enquiries on procurement imp kementation

Treasury Website

All procurement policy documentation and implementation guidelines, inchding assistance with
the ten step procurement process is available on the Treasury website www. treasury.nsw.gov.au

NSW Government Procurement Policy (TPP 04-1)
New South Wales Treasury

~J




NSW ICAC EXHIBIT

ATTACHMENT 1

WHOLE OF GOVERNMENT PROCUREMENT

FRAMEWORK

NSW GOVERNMENT PROCUREMENT POLICY
AND
CODE OF PRACTICE

- =

Information and

Main Links

Public Sector Emplovirent and

Managenent Act 2002

Publc Fmance and Andit Act

1983
Strategic Managemremnt
Framework

Goods and Services Communications
Technology
Links to Goods and Links vo ICT documents
Services documents inclading:
including:
Tnformaton Management and

[Business Case Guidelines Technolb gv Blueprint
Gateway Revew OGateway Review
TMotor Vehicle Po iy ;S AS
CEngagement and Use of [Business Case Guile lines
Consulnts Lomracting Out Guidelines
Tuidelines for Government £F kctronic Procurement
Advertising Inplementarion Srategy
CService Competin ZPurchasing Cards and Expense
Guidelines Management Software
TService Conracting Guilelines
Guidelines CTotwml Asset Management
CElectronic Procurement DAcquisition of ICT Guideline
Implememation Stategy Procurement Marmal
CTotal asset Management
Procurement Mamal

Capital Works

o

Links to Capital
Works documents
including:

Business Case
Guidelines

TGaeway Review

A gency Acorediation
Scheme

lreasury Mon#oring
Muilehnes for Privae
Fianced Projects
Total Asset
Management

Dispesal Guidelines

T apial Project
Procurement Marmal
TElectronic Procurement
Imp ementat bn Strategy

. Service Demand Identification

. Service Delivery Options

. Justification of Proposed Option
. Project Definition

. Procurement Strategy

. Specification

7. Service Provider Selection

£ Inpmentation

9. Operation

10. Exaluarion

- Y R e R

10 STAGES OF PROCURF MENT (has bnks 1o specific documents ateach stage)

NSW Government Procurement Policy (TPP 04-1)
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PROCUREMENT PROCESS - TEN STAGES

ATTACHMENT 2

The process mvolves ten stages and enables agencies to justify fimding requirements and
outcomes and apply the right discipline to government procurement.

Guidance with the ten stages is availabk on the Treasury website. Information is provided at
cach stage on government requirements, with lmks to relevant procedures and guidelines
separately Wdentified for each of the three procurement categories:

O construction procurement;
0 goods and services procurement; and

0 mformation and communications techno logy procurement.

Inpur into Service Delivery Stategy

- ‘ { Purpose ':_‘ypicalDe]ive'ra | Outcome
" 1 SmaceDemanl | Idemify ifthere s a Service ouicomes strategy Denvonstrated
Identification gerune service . . . and quantified
: TN . Comparison of service need with .
: 7 deliveryneed G Policv c te Directi service
, overmmert Policy and Corporate Direction requirerment

Procurenent Strategy Report

Develop service Service delivery options study Service delivery
delivery options for , . options
mreeting the demrified | Stakeholder analysis idenrified
i need Preliminary risks idermified
| Evahiate delivery Project Strategy Report Decision to
options and determine .. . . . proceed with a
a preforred option that Preliminary financial and econormic appraisal celected
| meets the service Inchision in Asset Strategy (ie Capial dehivery option
41 requirenrent Investment Strategic Plan)
- | Defire project options Project Appraisal Report Authoriry 1o
+| for using procuremert . . proceed with the
| to deliver service need Feasibiliry Analysis acquisition and
| Obtain finding Economic/F mnancial Appraisal come nore
L . detailed
approval to mplemrert | Risk Assessment planming
preferred project option Vale Managenmemnt Study B
Benefirs Realisation Register
Stakeholder Analysis
Busimess Case
; , Gateway Business Case Review
5. Procurement Develop a detailed and | Project Procureneent Plan (inclnding an A strategy for
approved project approved procurernertt and comracting seeking tenders
i procuremrent plan to strategy) fromthe market
| ensure a viable Project Brisf and managing
acquisition outcome rojectboe the project
can be achieved Risk Managermrert Plan
Benefis Management Plan

NSW Government Procurement Policy (TPP 04-1)
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Typical Deliverables

‘Dutcome

Conpleted and approved tender documents

-1 Select an acceptable
1 and capable service

provider/s that provide
best value for nmoney.

Idenrification of capable service providers
Evaluation and recormmendation report
Post-tender review report

Approval to contract with recommrended
tenderer

A contract and contract docurrerts
Notification to unsuccessflal tenderers
Contract details published

+1 Produce terder Authortty to
docunentarion that , . invite tenders
clearly specifies what is C]c;?l:p]eted and approved tender evaluation and commence
required and how p the contract
potential service Pre-tender estirmte formation
providers are to respond process
To solictt offers from Offers received fromtenderers A concluded
. the market mE Record of tender docunrents issued, tender process
| approved sourcing includine addenda and a cortracted
methods = service provider
: Record of tenders received

Ensure service provider
delivers the asset,
goods or services in
accordance with its

|| contractual obligarions

Completed and verified asset, goods or
services

Acceptarce test reports
Contract payments
Performance reports
Progress reports

Asset managemernt information

Successfl
completion of
the cortract and
provision of the
deliverables

£ Material variations report
“d Manage the Operation plans Service need is
use/operation of th? Mairge e phans met
asset, good or service, .
o < . Levelof'service
| Ixhding any ongoing s mairained
| operarional and e
, . v maintenance commracts
10. Evahation { Review the outcomes | Contract evahuation report Conmparison of
; S ofthe project, ensure Ideas/proposals 10 improve funre the service
arty learmings are OCUreTIETIS ourcores
dissenminated to p achieved as
stakeholders and Post Conpletion and/or Post Inplemenration | opposed to the
determine funure review ourcones
acuons Benefits Realisation Report sought
Learnings to
support furnre
actions
NSW Government Procurement Policy (TPP 04-1) 10
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NSW GOVERNMENT CODE OF PRACTICE
FOR PROCUREMENT

1. INTRODUCTION

This Code of Practice for Procurement outlines how the New South Wales Government will
conduct its procurement activities when interacting with the private sector.

The Code sets the framework for all business relationships by:
O Estabhshing the standards of behaviour expected from government agencies (as clients).
employer and industry associations and unions

O chumn.q a strong commitment to contmmuous mmprovement and best practice
performance by all participants in the supply chain.

The Government will use its right as a major chient to do business only with service providers
who display a commitment to the standards of behaviour outlined in the Code.

This Code replaces a range of Codes and Guidelines relating to government procurement,
nameh

L"J

Code of Practice — NSW Government Procurement (1999)

Code of Tendering — NSW Government Procurement (1999)

Implementation Guidelines - NSW Government Procurement (1999)

Code of Practice for the Construction Industry (July 1996)

Code of Tendermg for the Construction Industry (July 1996)

Implementation Guidelines for the Code of Practice and Code of Tendering (July 1996)
Code of Practice on Employment and Outwork Obligations — Textile Chbthing and
Footwear Suppliers (February 1998)

Implementation Guidelines on Employment and Outwork Obhgations — Textile Clothing
and Footwear Supphers (1998).

I T I I

[

1

The New South Wales Govermment Procurement Policy framework is an essential reference to
give proper effect to this Code. The Policy mcorporates all relevant policies, guidelines and
procedures which underpm the practice requirements of this Code.

The Code applies to all procurements for which tenders are invited or negotiations commenced
on or after 1 July 2004. The earlier Codes continue to apply to procurements for which tenders
were mvited or negotiations commenced prior to 1 July 2004.

2. OBJECTIVE

The NSW Government wants its procurement activities to achieve best value for money in the
expenditure of public fimds while being fair, ethical and transparent.

In achieving this objective, the Government:
O has set the responsibilities and standards of behaviour expected of the parties undertaking
procurement activities as outlned m this Code of Practice;
T will award contracts to those service providers that meet the requirements outlined in the
Code; and
T calls on other mdustry stakeholders. such as employer associtions, industry associations
and unions. to support and uphold this Code of Practice.
NSW Govermment Procurement Policy (TPP 04-1) 12
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3. CODE RESPONSIBILITIES

Clients, tenderers
and service
providers:

Agencies:

Enmployer
associations,
mdustry associations
and unions:

Construction Agency
Coordination
Committee (CACC):

State Contracts
Control Board
(SCCB):

are required to comply with the Code.

are required to mmplement the Code and monitor and report on Code
comphance.

are expected to:

- support the Government in implementing the Code;
- encourage their members to comply with the Code; and
- develop and use rules to dealwith breaches of the Code.

15 responsible for advising the Government on proposals for
government-wide sanctions for Code breaches relating to
construction procurement.

is responsible for advising the Government on proposak for
government-wide sanctions for Code breaches relating to non-
construction related goods and services procurement, inchiding
nformation and commumications technology procurement

4. STANDARDS OF BEHAVIOUR
All parties will behave in accordance with the following standards at all times.

Accountability and
transparency:

Rule of law:

No anti-competitive
practices:

Intention to proceed:

Co-operation:

Honesty and fairness:

No conflict of interest:

No improper advantage:

Parties will conduct all procurement and business
relationships with honesty and faimess.

The process for awarding contracts on government projects
will be open, clear and defensible.

A party with a potential conflict of mterest will declare and
address that interest as soon as the conflict is known to that
party.

Parties shall comply with all legal obligations.

Parties shall not engage i practices that are anti-
competitive.

Parties shall not engage in practices that aim to give a party
an mmproper advantage over another.

Parties shall not seck or submit tenders without a firm
mtention and capacity to proceed with a contract.

Parties will mamtain business relationships based on open
and effective commmumication. respect and trust, and adopt a
non-adversarial approach to dispute resohition.

NSW Government Procurement Policy (TPP 04-1)
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5. PRACTICE REQUIREMENTS
Al parties shall adhere to the requirements of this section.
5.1 Best Practice

Procurement processes should be structured to mrmmse costs for all parties, consistent with the
standards of behaviour required by this Code.

Commitment to continuous improvement and best practice performance is expected of all those

mvolved in government procurement. Areas where this commitment may be demonstrated
mchude, but are not lanited to:

Client focus, service quality and value for money outcomes;
Etlucal busmess practices;
Management of procurement risk;

1

Tendering and contract management;

Co-operative relationships;

Non-adversarial dispute resolution;

Plarmmg and management of lmman_ physical and financial resources;
Envronmental management;

0 T Y 0 O

I I |

Occupational health and safety management, and workplace injury management;
Workplace practices;

Trammng management;

Aborigmal participation;

Supply chain management;

Payment practices. including reflective practices down the contract chain; and
Innovation m design, service provision, processes and use of technology.

O

0 Y I

Detaik of specific practice requirements are provided at Appendix A.

The NSW Government Procurement Policy framework provides guidance for agencies and
service providers in implkmenting best practice in these areas. This framework is available on
the NSW Treasury website www.treasury.nsw.gov. au.

5.2 Tendering Requirements

Chents may choose not to accept tenders from or award contracts to tenderers who:
have breached this Code and are subject to an applicable sanction;

are bankrupt;

are subject to a winding up order;

have had an administrator appointed; or

are corporate entiies with persons involved directly or indirectly in the management of
the entity who are disqualified under corporations law.

0 T 0 0 I 0 B

Tender Methods and Process

Chents should select a tender method and process that suits the procurement, its level of risk, &
tmely, avoids creating umnecessary costs for tenderers, and saféguards the security and
confidentality of all tenders.

NSW Government Procurement Policy (TPP 04-1) 14
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Conditions of tendering shall be the same for each tenderer on any particular tender process.
Standard conditions that give effect to this Code and which should be inchided in all documents
requesting tenders are provided at Appendix B.

All requirements, inchiding the criteria for tender evaluation, shall be clearly stated in conditions
of tendering.

Evaluation Criteria

In addition to prices tendered, evaluation criteria shall contain the critical factors to be used in
the evaluation of tenders. These factors may inchude, but are not limited to:
O whole-of-life costs, mchudimg costs of disposal;
mmnovation offered;
delivery times offered;
quahty offered;
previous performance of tenderer;

06 T W I

[ I

experience of tenderer and personnel proposed;

capability of tenderer, incliding technical, management, human resource, organisational
and fmancial capability and capacity;

tenderer’s occupational health and safety management practices and performance:
tenderer’s workplace and industrial relations management practices and performance;

1

S0 I O A

tenderer’s environmental management practices and performance;
tenderer’s commumity relations practices and performance;

I |

valie adding components such as economic, social and envirommental development
mitiatives, if appropriate and relevant to the procurement; and

0 conformity of tender with requirements.

The evaliation criteria should be consistent with the proposed contract requirements and aim to
dentify the tenderer offering the best value for money.

Ideally, the weighting of the evaluation criteria should be determined prior to calling of tenders
but shall be not later than clbse of tenders.

Submission of Tenders

It 1s the tenderer’s responsibility to submit a tender in accordance with the condiions of
tendering and in a legible and uncorrupted form, particularly in the case of electronic tendering.

Late tenders should not be considered, except when the client is satisfied that the integrity and
competitiveness of the tendering process has not been compromised.

Confidentiality

Chents shall not disclose tender information received from tenderers that is intellectual property.
propretary. commercial-in-confidence or otherwise confidential

Evaluation of Tenders

Evahuation of tenders shall be based on the conditions of tendering and evaluatbn crieria
therem.

Tenders should be evalnated by people with the necessary skills and knowledee, and who are
free of any conflict of mterest that micht undermine the faimess of the process. Any tender that
does not adequately comply with the conditions oftendering may be passed over.

NSW Government Procurement Policy (TPP 04-1) 1
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Tenderers may be encouraged to offer alernative tenders that do not fully meet the prescriptive
conditions of tendering but provide better valie for money. Clients should specify the conditions
under which altemative tenders will be considered. Where a tenderer offers an alternative, a
tender for that alternative should not be sought from other tenderers. Clients should not breach
confidentiality by using information contained in alternative tenders as the basis for calling
subsequent tenders.

Clarification of Tenders

If mformation recewed in a tender is open to interpretation or ® not clear, then chrification
should be requested from the tenderer where this is material to identifying the successful tender.
The clarification procedure shall be managed in such a way so as not to give the tenderer an
unfair advantage over other tenderers by allowing the tenderer to revise or enhance its original
tender.

Tenderers shall not use clarification requests by the client as an opportunity to gain an advantage
over other tenderers by revising or enhancing their tender.

Tender Negotiation

If affer a competitive tendering process none of the tenders are acceptable either due to the level
of non-conformance or because they do not represent sufficient value for money. negotiations
may be conducted with the tenderer that submitted the most acceptable tender based on the
evaluation criteria.

The purpose of the negotiations shall be made clear to all particpants prior to the
commencement of negotiations. The aim is to achieve a tender that is mumally acceptable.

Chents should exhaust negotiations with the tenderer that submitted the most acceptable tender
before negotiating with the next most acceptable tenderer, unless time constraints or the
closeness ofthe tenders dictate otherwise.

Prohibition of ‘Bid Shopping’

Chents shall not use tender negotiations as an opportunity to trade-off one tenderer’s prices
against other tenderers’ prices in order to obtain lower prices. This practice, known as ‘bid
shopping”, 1s prohibited.

Outcomes of Tenders called by Agencies

Agencies shall make information on the successful tender publicly available. Information
relating to unsuccessful tenders will remam confidential unless otherwise specified in the
conditions of tendering, agreed by the tenderer or required by the law.

Premier’s Memorandum 2000-11 Disclosure of Information on Government Contracts with the
Private Sector advises agencies of the mimimum information that should be disclosed and gives
guidance on what should remain confidential

Debriefings

If a chent does not accept any of the tenders submitted, the tenderers shall be advised of the
reasons. If fresh tenders are to be called, clients may add other tenderers to an original list of
mvited tenderers.

Chents should advise tenderers they have been unsuccessful and be availble to debrief them on
requsst. Debriefings should explaim how their tender performed against the evaluation criteria,
rather than against the successful tender, with the objective of assisting them to improve future
tenders.

NSW Government Procurement Policy (TPP 04-1) 16
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6. COMPLIANCE

6.1 Reporting Code Breaches

Alleged Code breaches shall be notified by the reporting entity to the chient agency as well as to
the entity allegedly in breach A form suitable for reporting breaches % at Appendix D. The
client agency 1s to assess the nature and extent of the alleged breach.

The prelmminary determination of the agency 1is to be issued to both the entiry alkgmg the breach
and the entity allegedly in breach, allowing both entities to comment before a final determination
1 ssued.

Ifthe alleged breach is against the chient agency and the matter canmot be resolved at the agency
kevel the allegation may be referred to either the CACC or SCCB as appropriate for advice or
mdependent mvestigation. The CACC 1 responsible for dealing with breaches associated with
construction related procurement, whik the SCCB covers other procurement. Contact details are
at Appendix C.

6.2 Dealing with Code Breaches

Government Agencies

If a Code breach 1s substantiated agamst an agency and is attributable to the agency’s policies,
practices or procedures, then that agency will take corrective action in relation to such policies,
practices or procedures.

If the breach is the result of the activities of an individual, in contravention of the agency’s
policks, code of conduct, practices or procedures, then that agency will take appropriate
disciplmary action m accordance with that agency’s practices.

Non-Government Party

If a Code breach 1s substantiated agamst a non-government party, the relevant client agency may
require that party to show cause why sanctions should not be applied and, subject to the
response, may apply sanctions to that party.

Where the non-government party is a member of an empbyer association. industry association or
union, the breach may ako be referred to that assocmtion or union for action under s rules or
code of conduct.

Representatives of Employer and Industry Associations

Where an association’s representative 15 found to have breached the Code or acted to incite a
breach of the Code, the circumstances of the breach or action will be referred to the association
for action under the association’s rules or code of conduct

Union officials

Where a union official is found to have breached the Code or acted to incite a breach of the
Code, the circumstances of the breach or action will be reférred to the relevant union and the
Labor Council of New South Wales for action under the relevant union rukes or code of conduct.

6.3 Sanctions

Breaches of the Code by a non-government party may result in sanctions being applied to that
party, in addition to any contractual or legal remedies that may be pursued.
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Commercial Sanctions

Commercial sanctions for breaches of the Code are based on the Government’s right to choose
with whom it does busmness. The sanctions applied will depend on the nature and seriousness of
the breach and on the degree of commitment shown by the party in breach to its obligations
under the Code.

The range of sanctions available to be imposed on parties includes:
0O formal warnings - that continued non-compliance will kead to more severe sanctions;
O partialexclision from tendering - that &, a reduction in tendering opportunities; and
O preclusion from tendering for any work m the supply chain, for a specified period.

Sanctions may be restricted to tender opportunities associated with a single agency for lesser
breaches, or in more severe cases may be applied for all government contracts (see government-
wide sanctions).

Government-wide Sanctions

Proposals for government-wide sanctions shall be made by an agency to either the SCCB or
CACC as appropriate. The SCCB or CACC will investigate the proposal and advise the
Government if a government-wide sanction should be applied.

If the SCCB or CACC becomes aware of a tenderer or service provider who repeatedly breaches

the Code, the SCCB or CACC may independently investigate and proceed with the optin of
advising the Government if'a government-wide sanction should be applied.
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7. DEFINITIONS

Agency

Bid shopping

Client

Construction

Construction Agency
Coordination
Committee

Emplovee -

Emplover

Employer association

Fair

Industry association

Infrastructure

New South Wales Government Department or Declared
Authority within the meaning of the Public Secior Emplovment
and Management Act 2002 NSW, or an entity established by a
separate Act of the New South Wales Pariament, whether or not
that entify i1s expressed to represent the Crown, except for State-
owned Corporations within the meaning of the Srate Owned
Corporations Act 1989 NSW.

The practice of trading off one tenderer’s prices against
another’s m order to obtain lower prices.

Party callmg for tenders and / or awardmg a contract.

All organised activities concerned with demolition, buildmng,
landscapmg, mamtenance, civil engineering,  process
engineering, mining and heavy engineering.

The CACC comnsists of representatives of key agencies mvolved
In construction procurement and assists the Government n the
development of consistent and effective comstruction
procurement practices, and in promoting the application of these
practices by agencies.

Person whose empbyment i governed by a contract of service,
or a person deemed to be an employvee under Austrakian or NSW
mndustrial law.

Entity that employs a person or persons under a contract of
service or a person deemed to be an employer under Australian
or NSW mdustrial law.

Orgamisation representing the interests of emplovers that is
registered under Australfan or NSW industrial law.

Being unbiased, reasonable and even-handed. Being fair does
not mean satisfving everyone or not reasonably pursuing one’s
legitimate interests. A fair decision may still adversely affect
parties.

Organisation representing the proféssional, trade or commercil
mterests of its members in an industry.

Fixed assets that support economic and social development in a
findamental way.
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Monitor

Intellectual property
Procurement
\
|

Service provider

State Contracts Control
| Board
Tender

Tenderer

Union

Value for money

Inventions. original designs, and practical applications of good
1deas protected by law through copyright, patents, registered
designs, circuit layout rights and trademarks.

Also mclides trade secrets, proprietary know-how and other
confidential information protected against unlawful disclosure
by law and through additional contractual obligations, such as
confidentiality agreements, contracts and conditions of
tendering.

Regularly collsct information to review performance against
specified criterm.

Chent, tenderer or service provider. An entity’s role in a
procurement will determine whether it 15 a chent, tenderer or
service provider for that procurement.

All activities mvolved I acquiring goods or services either
outright or by lease (including disposal and lease termination).

Inchides acquiring consumabks, capital equipment, real
property, mfrasttucture, and services under consulancies,
professional services, facilities management and construction.

Includes contractors, subcontractors, suppliers and consultants
that contract to provide goods or services.

The SCCB is established under the Public Sector Employment
and Management Act 2002. Its membership includes
representatives  from the central budget and non-budget
agencies. It assists the Govermment m the development of
comsistent and effective non-construction related procurement
practices, and promoting the application of these practices by
agencies.

Inchudes a price, bid, offer, quotation. consultant proposal or
expression of interest lodged i response to an mvitation or
request for tender.

Entity submitting a tender.

Orgamsaton of employees ako referred to as a ‘trade union’,
which 1s registered under Australian or NSW mdustrial law.
Thas term also mncludes the Labor Councilof New South Wales.

The benefits, compared to whole-of-1ife costs.
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Appendix A

NSW GOVERNMENT CODE OF PRACTICE FOR PROCUREMENT

DETAILS OF SPECIFIC PRACTICE REQUIREMENTS

ENVIRONMENTAL MANAGEMENT
The Government expects govemment agencies and all other parties to identify the potential
envirormmental opportumnities, risks and impacts of their activities and to adopt measures to:

realse those opportunities, manage those risks, and enhance and protect the environment;
encourage recyching and re-use of materials and minimise waste; and
support effective use of scarce resources - including energy, water and materials.

0 O Y

Service providers shall have a demonstrated conmmitment to, acceptablke performance with, and
systematic approach to, envronmental management.

On construction projects, all service providers are required to develop and implement an
appropriate site specific environmental management plan.  Tenderers and service providers for
major confracts are required to have a corporate Environmental Management System accredited
by a government agency.

The Emvironmental Management Svstems Guidelines of the Capital Project Procurement Manual
describe the management practices required of all parties on NSW Government construction
projects.

OCCUPATIONAL HEALTH AND SAFETY MANAGEMENT AND WORKPLACE
INJURY MANAGEMENT

Occupational Health and Safety Management

The Government attaches a high priority to the contiruous improvement of occupational health
and safety management and workplace mjury management in procurement for all construction
and other mdustry participarts.

Service providers shall have a demonstrated commitmert to, acceptable performance with, and
systematic approach to, occupational health and safety management and workplace mjury
management.

The OHS&R Management Systems Guidelines of the Capital Project Procurement Manual
describe the management practices required of all parties on NSW Government construction
projects.

Occupational Health and Safety Compliance

Service providers and their employees must comply with their occupational health and safety
obhgations under the Occupational Health and Safery Act (NSW), the Workplace Injury
Management and Workers Compensation Act (NSW) and Regulations, workers compensation
msurance premium requirements, relevant OHS industry codes of practice, and safety and
dispute settlement procedures i applicabk industrial awards and approved agreements.
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Dispute Resolution

Where a dispute about occupational health and safety matters canmot be resolved at the
workplace, determmations by WorkCover New South Wales inspectors made under the
Occupational Health and Safety Act (NSW) and OHS Regulation 2001 must be accepted by all
parties.

No payment shall be made to employees for time spent engaged in ndustrial action (as defmed
n either the Workplace Relations Act (Commonwealth) or the Industrial Relations Act (NSW)),
unkss payment is authorised or ordered by either the Australian or NSW Industrial Relations
Commiss ions. ’

WORKPLACE PRACTICES
Obligations Relating to Employment

Principal contractors are accountable for compliance by their service providers with their legal
obligations regarding their employees working on construction projects.

All service providers, their employees and their unions must also comply with their workplace
obhgations, including the provisions of all applicable industrial awards and approved
agreements.

Arrangements or practices designed to avoid workplace obligations under relevant hws,
mdustrial awards and approved agreements are not permitted.

Industrial Relations Management

The Government is committed to an improved industrial relations planning and management
culture and better employee and employer relationships in the construction industry and other
mndustries.

Service providers are required to develop and maintain a pro-active and responsible approach to
the management of industrial relations at the enterprise level and on projects.

The Industrial Relations Management Guidelines of the Capital Project Procurement Manual
describe what s required of tenderers, and the management practices to be implemented by
service providers on construction projects.

Enterprise Agreements

Enterprse agreements are important elments in achieving continuous improvement and best
practice. Enterprise agreements should ideally:
O reflect the needs of the enterprise, mcluding the scope of the enterprise’s operations and
projects;
0O mmprove remuneration and working conditions, based on quality of work and
productivity; and
O gwve effect to measures to mcrease productivity, which may encompass:
o mproved occupational health and safety and workplace injury management
practices;
0 better training and skill deve lopment strategies; and
0 cooperative, flexble workplace arrangements, relationships and practices.
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Project Agreements

Project agreements incorporating site-wide payments, conditions or benefits may be negotiated
where the strategy has first been authorised by the relevant agency. Generally, project
agreements will only be appropriate for major construction projects as defined by the agency.

Typically, major projects will have some or all of the following features: an extended
construction period, high cost, several identifiable contract packages within an overall project,
and special mdustrial relations, skill development and occupational health and safety
requirements. ‘

If a tenderer foreshadows a project agreement and the tenderer is awarded the contract, a
business case in support of that strategy must be submitted by the successfiil tenderer and only
proceed 1f approved by the agency mvolved. This process should be completed before site works
begin

Payments, conditions or benefits in a project agreement must be related to improved productiviry
measured in time and/or cost saving performance. This performance may be achieved as a
reducton of the period of construction or a reduction in the construction cost or both, to the
benefit of the agency.

The agency here means the government agency responsible for the project, irrespective of
whether there is a construction contract between the agency and a service provider. For
example, ;n a privately financed project there may not be a construction contract with the
relevant government agency but the agency will still retain the right. in consukation with the
relevant service provider under the privately financed project contract, to authorise the
negotiation of a project agreement.

The mtegrity of existing individual enterprise agreements shall be maintained with any project
agreement. Therefore project agreements should not override the approved enterprise or
workplace agreements. While there may be a provision in a relevant enterprise or workplace
agreement that enables the signatories to that agreement to include these provisions i a project
agreement, there shall be no double payment or allowance of conditions or benefits.

The signatories to a project agreement may not use any term in the project agreement as a
precedent on any other project or for any other purpose. To take effect, a project agreement must
be approved under either the Workplace Relations Act (Commomwealth) or the Industrial
Relations Act (NSW).

Site Allowances

Site allowances shall not be paid unlkss awarded by an industrial tribunal. after arbitration.

Site allowances are awards made by the Industrial Relations Commission under the Industrial
Relations Act (NSW) to provide compensation to affected employees engaged at a particular
work site, if they encounter conditions that are so far removed from the type of conditions
ordmarily experienced on construction sites as to warrant extra compensation

Dispute Resolution

Service providers are required to make every effort to resolve grievances or disputes with their
employees and applicable unions at the enterprise level in accordance with legal obligations and
the procedures outlined in applicable industrial awards or approved agreements.
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Where resolution s not possible at a particular enterprise level the graduated steps, involving
higher kevels of authority, m the dispute settlement procedures contained in applicable industrial
awards or approved agreements are to be complied with This includes referral of the grievance
or mdustrial dispute to the appropriate industrial tribunal for settlement.

All parties to a grievance or dispute are required to comply with tribunal decisions, subject to
any legal appeal rights. While the dispute resolution procedures are being followed:

0 no mdustrial action 1s to take place;

O the conditions prior to the dispute must prevail; and

O work 1s to contirue normally.

Strike Pay

No payment shall be made to employees for time spent engaged in industrial action (as defined
m etther the Workplace Relations Act (Commonwealth) or the Industrial Relations Act (NSW)),
unless payment is authorised or ordered by either the Austrabian or NSW Industrial Relations
Cormmiss 1ons.

Membership of Registered Organisations

Membership of urions or cmploYer assocmtions is encouraged through proper and lawful means.
This precludes victimisation, through any mechanism, for membership or non-membership of
orgamisations.

Project Impacts

The service provider must advise the chient during the progress of the work. at the earhiest
opportunity, of any industrial relations or occupational health and safety matter which may have
an mpact on the progress of work, the contract, costs or other related contracts.

TRAINING MANAGEMENT

Service providers shall comply with the Government’s traming management requirements and
guidelnes. Service providers will be encouraged to pursue and implement training and skill
development strategies appropriate to the focus, size and capacity of the individual enterprises
and to their contracts.

The Training Management Guidelines of the Capital Project Procurement Manual describe the
management practices required of all parties on NS W Government construction projects.

ABORIGINAL PARTICIPATION
Tenderers will be required for selected contracts to indicate measures they intend to implement if
awarded the contract, mcluding:

O extending employment opportunitis to Aboriginal peopk;

0 enhancing the business skills of Aboriginal people; and

O providing economic benefits to Aboriginal communities

which could lead to mmproved conditions in Aboriginal communities.

The Aboriginal Participation i Construction Implementation Guidelines of the Capital Project
Procurement Manual describe what & required of all parties on NSW Govemment construction
projects.
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EMPLOYMENT AND OUTWORK OBLIGATIONS FOR TEXTILE, CLOTHING AND
FOOTWEAR SUPPLIERS

The Government requires suppliers of textile articles, clothing and footwear to:

O comply to the extent applicable, wih all relevant laws, awards and other industrial
mstruments in relation to the employment and management of employees including
outworkers; and

O take all reasonable steps to ensure that their service providers comply to the extent
apphcable, with all relevant laws, awards and other industrial instruments in relation to
the empbyment and management of employees including outworkers.

Tenderers for NSW Government clothing, textile and footwear contracts must submit a statutory
declaration to this effect. A tender will not be considered unless such a statutory declaration is
Iodged with the tender.
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Appendix B

NSW GOVERNMENT CODE OF PRACTICE FOR PROCUREMENT

CONDITIONS OF TENDERING

Conditions of tendermg gwing effect to the NSW Government Code of Practice for Procurement
and for inclusion in all documents requesting tenders, should be similar to the following:

ATl tenderers must comply with the NSW Government Code of Practice for
Procurement. The ability of'a tenderer to demonstrate compliance with the Code is
an essential condition.

Lodgement of a tender will #self be an acknowledgement and representation by the
tenderer that it is aware of the requirements of the Code, that the tenderer will
comply with the Code and that the tenderer agrees to provide periodic evidence of
comphance with the Code and access to all relevant information to demonstrate
comphance for the duration of any contract that may be awarded.

If a tenderer has faikd to comply with the Code, this failure will be taken into
account by the client when considering its tender or any subsequent tender and may
result m this or any subsequent tender being passed over without prejudice to any
other richts of action or remedies available to the chient.

NSW Government Procurement Policy (TPP 04-1) 26
New South Wales Treasury




NSW ICAC EXHIBIT

NSW GOVERNMENT CODE OF PRACTICE FOR PROCUREMENT

CONSTRUCTION AGENCY COORDINATION COMMITTEE

CONTACT DETAILS:

STATE CONTRACTS CONTROL BOARD

Appendix C

Construction Agency
Coordination Committee
(CACO)

All inquiries to the CACC Executive Officer
By telephone (02) 9372 8910

Facsmile (02) 9372 8844

By email: mfo@construction.nsw.gov.au
By mail to:

CACC Executive Officer

NSW Department of Commerce
Office of Government Procurement
Level 23, McKell Building

2-24 Rawson Place, SYDNEY 2000

State Contracts Control Beard
(SCCB)

All mqurries to the SCCB Executive Officer
By telephone (02) 9372 8910

Facsimile (02) 9372 8844

By email sccb@commerce nsw.gov.au

By mail to:

SCCB Executive Officer

NSW Department of Commerce
Office of Government Procurement
Level 23, McKell Building

2-24 Rawson Place, SYDNEY 2000
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Appendix D

NSW GOVERNMENT CODE OF PRACTICE FOR PROCUREMENT

FORM FOR REPORTING ALLEGED BREACHES OF THE
NSW GOVERNMENT CODE OF PRACTICE FOR PROCUREMENT

Name(s)

Occupation

Business address

Your contact details:
Phone

Facsmmile
Email

Section of Code allegedly
breached:

The names of persons and/or
orgamsations mvolved i the
alleged breach:

Description of events surrounding
the alleged breach and the dates
on which the breach occurred:

List and/or attach documents that
support your clamm:

If you have taken actions to
remedy the breach identified,
describe them:

If you have previously
complamed about the breach of
the Code, the dates of prior
complamts and name of person
and agency complamt made to:

[Please attach copy(ies) of
previous comp laint(s)]

' Detaik of response to above or
msert ‘nil’ if no response:

Signed [inclhdmg electromic
signature ]

Date
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ATTACHMENT 4

AGENCY ACCREDITATION SCHEME’

PURPOSE

The purpose of the Agency Accreditation Scheme is to manage risks and reduce cost overnms m
the procurement of capital works assets by establishing effective and efficient capital asset
procurement practices in all government agencies.

SCHEME OUTLINE
The Agency Accreditation Scheme is based on the premise that an agency should procure
capital works assets using systems and resources commensurate with its capabilities.
O The scheme involves consideration of two independent factors:
o the agency’s procurement capabilities, and
o the level ofrisk m the project or program being procured.
0 An agency will be required to obtain external support if the level of risk is high in relation

to is assessed capabilities, which should be consistent with its core service dehvery
fimctions.

PROCUREMENT CAPABILITIES

O The scheme applies to the planning and delivery phases of capital works procurement:

o The planmmng phase, which essentially involves preparation of the business case and
the project approval process, commences after an agency has determined a need fora
capital works asset following a strategic assessment, using Total Asset Management.

o The dehvery phase is the process of dealing with service providers delivering the
asset. This mchides documenting requirements, selecting and managing service
providers.

O The capabilities required to manage the inherent risks in each procurement phase can be
descrbed in terms of systems and competencies (knowledge, skills and abilities) to
perform the required tasks.

PROCUREMENT RISK

1

O The nsk level of a proposed capital asset acquisition is assessed using a tool based on the
Risk Profik Assessment developed for the Gateway Review process.

D The toolgenerates a score that indicates whether procurement involves a high, medium or
low Evel of nisk. The indicatsve project budget will be a significant factor in this
assessment.

O Agencies will be required to conduct a Risk Profile Assessment at the commmencement of
the planming phase for every capital works project or program valued at $1M or above.

O The Risk Profile Assessment generated by the toolis to be included with the routine

economic appraisal submitted to Treasury in support of the bid for capital fimding.

~ This Scheme takes effect on 1 July 2004 and supersedes the Project/Procurement R 5k Management policy as outlined in
Treasurer's memorandum TM91/7. Agencies shoul contact the Government Procurement Services Unit of the Department of
Commerce on transition matters regarding construction projects which were subject to TM91/7. Projects which are part way
through their planning phase willnot need to comply with the accreditation process for planning, but will need to do so for the
delivery phase.
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ACCREDITATION

O

1

[

Each agency will be assessed for accreditation for each of the two dentified procurement
phases. An agency may be accredited to undertake planning without support, but be
requred to obtam support for the delivery phase.
An agency will be accredited for a particular procurement phase if'it is considered to have
all the capabilities necessary to carry out that phase without extemal support at any level

of procurement risk.

Remainmg agencies will not be accredited on the basis they do not have the capabilities
requred to manage that phase without external support, except for the plarming phase for
low risk projects valued at less than $50 million (for which accreditation & not required).

A non accredited agency can however obtain “partial” accreditation for a phase of a
spectfic project or program assessed at low or medium risk. To do so, it must
demonstrate that it has the competencies necessary to successfully manage that phase of
the capital works asset acquisition.

The table below articulates these requirements for accredited and non-accredited agencies.

Agency Accreditation Status - Planning and/or Delivery Phases
Project Accredited:- Non-Accredited:- Non-Accredited:- | Partial Accredited:-
Risk Projects of all Projects valued Projects valued Projects valued
values >$50M <§50M <§50M
H Can undertake Require external Require external N/A - Require
without external support. Must use support. Must use external support and
support using own | approved approved must use approved
procurement procurement system | procurement system | procurement system
system for dehivery phase for dehivery phase for delwery phase
M Can undertake Requure external Require external Can undertake
without external support. Must use support. Must use without external
support usmg own | approved approved support but must use
procurement procurement system | procurement system | approved
system for delvery phase for deliverv phase ‘procurement system
for delwery phase
L Can undertake Require external Can undertake Can undertake
without external support. Mustuse planmmg without without external
support using own | approved external support. support but must use
procurement procurement system | Delivery requires approved
system for delivery phase external support and | procurement system
use of approved for delwery phase
procurement (partial accreditation
dehvery system not requared for
plmnmng phase)
EXTERNAL SUPPORT

—
[

The extemnal support that agencies will be required to obtain may include:

o using the approved procurement system for the delivery phase that is developed and
mamtained by the Department of Commerce

o engaging approved external advisers with relevant competencies to assist in
managing the procurement. Such expert advisers must use the approved Department
of Commerce procurement system, unkss they are accredited agencies in which case
they may use thetr own system.
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0 The approved procurement delivery system generally consists of guidelines and
procedures for the selection of procurement strategies, contract rsk allocation. supplier
selection (including prequalification), tendering and formal dispute resolition The
approved systems will provide support for agencies to engage expert advisers. The
Department of Commerce will supply the approved procurement delivery system for non
govemment extemal experts.

The support that agencies will be required to obtain for each relevant phase of a capital
asset acquisition 15 outhned in the above table and summarsed below:

o a fully accredited agency will be authorised to carry out procurement at any assessed

risk level without the support of external resources. It will need to mamtain effective
procurement systems;
an agency which s not accredited must use the approved procurement deliwery
system and the support of external advisers for capital works projects and programs
of any risk level, except for planming phase for bw risk projects valued below $50
million;
a “partially” accredited agency will be authorised to carry out a capital asset
acquisition assessed at low or medim risk without the support of external resources,
but must use approved procurement delivery system. For projects or programs
assessed as high risk, the agency must engage approved external expert advisers.

THE RULES
O NSW Treasury will:

o accredit agencies, including partial accreditation, and will review accreditation status
of agencies after 12 months operation of the scheme. Treasury may seek assistance
from representatives of the Department of Commerce and other expert agencies;

o review and revise an agency’s accreditation on the basis of an agency’s procurement
management performance or changes to its capability. For exampk loss or gain of
mrhouse expert personnelmay result in adjustment to the accreditation status:

| o review and verify project Risk Profile Assessments.

O Agencies will:

o have ultimate responsibility for the efficiency and effectiveness of their procurement
and for implementing the Govermment’s Procurement Policy:

o undertake project Risk Profile Assessment and provide the results together with the
routine submissions to Treasury under the enhanced monitoring arrangements;

o be able to request Treasury to approve “partial” accreditation for a particular
procurement To gam “partial” accreditation, an agency will need to provide
evidence 1t has competencies commensurate with the proposed additional activities;

o advise Treasury of significant changes i their procurement capabilities, for examplk
through movement of key procurement persormel (Not applicable to non accredited
agencies).

SCHEME COVERAGE
O The scheme will:
o apply to capital works procurement projects and programs above a value of SIM;
o apply on a whole-of-govermment basis to all governnment departments, statutory
authorities, trusts and other government entites;
o ot apply to State Owned Corporations subject to the State Owned Corporations Act.
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ATTACHMENT 5

GATEWAY REVIEW PROCESS

PURPOSE

The purpose of the Gateway Review process 1s to independently assess whether an appropriate
level of disciphine 1s apphed across the procurement cycle. The process addresses the lack of
mitial preparation evident In managing major asset procurements which in tum leads to
significant time and budget overruns.

GATEWAYREVIEW OUTLINE

0

]

1

|

(]

The Gateway Review consists of a series of structured Reviews that examine
procurements at six key decision pomts (or gates) m the procurement cycle. These gates
are Strategic, Busiess Case, Procurement Strategy, Tender Review, Pre Commissioning
and Post Implementation.

Intially there is a review of the risk of the procurement. The Risk Profile Assessment is
used to determine risk rating and thereby the level of independence required of
Reviewers.

Three categories of risk have been identified (high. medium and low). Typically:

o Highrisk procurements will be reviewed by a small team of Reviewers independent
of the procurement and the proponent organsation.

0 Medmm risk procurements will be reviewed by a small team of Reviewers
mdependent of the procurement and at least one person mdependent of the proponent
organsation.

o Low nsk procurements will be reviewed by a small team of Reviewers independent
of'the procurement, but may be from withm the proponent organsation.

The Project Sponsor mmitiates a Review, recetves the findmgs and determines what action,
if any is required to address the recommendations. The Project Sponsor i the senior
manager responsible for the procurement, with the authority to make decisions affecting
its progress.

Revewers are gencrally semor government emplovees selected for ther relevant
expertise m the particular stage of procurement being reviewed. From time to time
expertise may be sourced from outside the government sector where appropriate.

The Review process 1s facilitated by the Department of Commerce. Facilitation mchides
providmg training and support to Reviewers, the Project Sponsor. the Project Team and
other stakeholders. It also includes assistance with documentation of the Review report
and Review logistics.

Reviews are held over one to two days following a half-day planming session undertaken
a week prior to the Review. The Review runs as a series of mterviews with key
stakeholders mchiding Project Team members, techmical consultants, planners, senior
managers and client representatives.

At each Review the project 1s assessed against seven Key Success Factors— affordability,
service delivery. governance, sustamability, risk management. stakeholder management
and change management. The underlymg rationale for the Busmess Case & revisited at
each gate.
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ATl information tabled in the Review 1s confidential with documentation provided by the
Project Team on behalf of the Project Sponsor. It s not intended that documentation be
produced especially for the Review. Nor i it expected that Reviewers read in detail all
documentation associated with the project. Rather. Reviewers will need to read
sufficently to gam an overview, with enough detail to make an mformed judgment.

The Review report 1s produced i draft form on the day of the Review and the final report
1s provided to the Project Sponsor for appropriate action. Action will range from fine-
tunig project details to a decision to take a major change in direction.

BENEFITS
The potential benefits inchide:

1

I T o R |

1™

More accurate project scopmg and estimates

Reduced time and cost overnuns

Improved ahgnment of service delwery with available fiinds
Improved procurement discipline

Better rsk management

Remforcing agency responsibility and accountability for decisions

GATEWAYRISK PROFILE ASSESSMENT TOOL

The Gateway Review Process & applied based on an assessment of a procurement’s potential
risk profile. This assessment goes beyond simple financial thresholds to consider issues such as:

1

[ I

-l

0

impact the procurement will have on the agency’s service dehvery
level of mtegration the project requires with other initiatives
amount of experience an agency has with smilar procurements
level of expertise available in the marketplace

degree of mmovation rvolved m the procurement sohiion
complexity of the procurement method

Gateway can then be targeted at complex and risky procurements that would benefit from
mncreased scrutmy.

An online tool has been developed to assist agencies to complete the assessment quickly and
easily. The tool cakulates an indicative risk score based on the options selected.

APPLICATION

0

O

The process applies to all procurement, mcluding built infrastructure, information and
commumnications technolbgy (ICT). services and capital equipment.

Reviews will be mandatory at the Business Case Gate for all high risk procurements and
other procurements valued at $10 milhon or more ($5 million for ICT).

Agencies are encouraged to apply the other five Gateway Reviews to their procurements.
The decspon to complete one of these gates should be based on the risk profile of the
procurement and the Project Spomsor's understanding of how the procurement is
progressing. For these gates it is recommended that agencies have:

o asmallteam of people mdependent of the project and proponent organisation review
high nisk projects;
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™

o asmall team of people independent of the project and a kast one person independent
of the proponent organisation review medium risk projects;
o agencies review ther processes to ensure they are aligned with Gateway for low risk
procurements.
Business Case Gateway Reviews will be linked to the Budget process by agencies
submitting a copy of their review to Treasury with any bid for capital funding.

THE RULES

Treasury will support the process by:

|
0

Making suttabk officers available as Gateway Reviewers.

Funding the Department of Commerce m is facilitation, system development and
mamntenance role.

Agencies will:

O

a

]

[0 I T B

Undertake the Risk Profile Assessment for all procurements and inclide them with therr
routine submissions to Treasury as required.

Ensure appropriate Project Sponsors are appomnted.

Undertake Business Case Reviews as a minimum. on all high risk procurements and other
procurements valued at $10 million or over ($5 milkion for ICT).

Take responsibility for Review findings.
Make suttable officers available as Gateway Reviewers.
Lmk Gateway Reviews at the Business Case stage with the budget process as required.

Department of Commerce will:

[

1o

Maintain develop and promulgate mformation about the Gateway Review Process.
Maintain the database of Reviewers for the mandatory Business Case Review.
Manage Reviewer traiming and support agencies in Reviewer selection.

Faciliate Reviews.

Refme the Review methodology to account for lessons learned.

COVERAGE
The mandatory Business Case Review:

O Apphes on a whole-of-government basis to all government departments. statutory
authorities, trusts and other government entities.
T Does not apply to State Owned Corporations subject to the Siate Owned Corporations
Act.
IMPLEMENTATION
O The Gateway Review process commences 1 July 2004.
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THE SIX GATES

The six gates in the procurement process are mdicated below.
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ATTACHMENT 6

COMPREHENSIVE TREASURY APPRAISAL/MONITORING®

Treasury’s role in assessing and monitoring major capital works projects (those valued at §$1
million or more) is dependent on the size and risk of the project, the risk being assessed using the
Gateway Rask Profile Assessment tool

A strong emphasis 5 plced on the quality of the busmess case supporting any funding/
mvestment decision and service delivery objectives of the agency concemed.

Agencies need to demonstrate clearly that:

the project supports its service delivery objectives;

the mittalbus mess case that triggers any fimdng is sound; and

the project, as 1t 1s dehivered, either remains consistent with the original busess case or

properly informed decsions are made m terms of the project’s future if this is not the
case.

[

Agencies are required to submit specific information and reports to Treasury at key decision
pomts, dependentt on the risk and value of'the project as outlined below :

High Risk Projects and All Other Projects valued more than $50 Million:

O Project Appraisal Report to demonstrate the Business Case is properly developed prior to

gomg to the Budget Committee of Cabmet or internal finding approval This will

mchide copies of the project Ruk Profile Assessment using the Gateway tool, Mandatory

Business Case Gateway Review and Economic Appraisal

Procurement Strategy Report and Pre-Tender Estmate to reconfirm the Busiess Case

prior to callng tenders

Post Tender Review Report to reconfim the Business Case prior to contract award

0 Material Variations Report highlichting major changes to scope, cost and time after
contract award as they occur

(I

1

Projects Not High Risk and valued between $10 Million and $50 Million:

O Copy of the project Risk Profile Assessment using the Gateway tool. Mandatory Business
Case Gateway Review and Economic Appraisal prior to submission to the Budget
Commuittee or mternal fimding approval

T Procurement Strategy Report and Pre-Tender Estimate prior to calling tenders
Projects Not High Risk and valued between $1 Million and $10 Million:
O Summary of Economic Appraisal prior to submission to the Budget Committee
A checkhst of material which may be required for the above reports and a flow diagram

llustrating the mteraction of the agency accreditation scheme, Gateway Reviews and Treasury’s
monitoring role 1s available on the Treasury website.

* These enhanced Treasurv monitoring arrangements take effect ffom 1 July 2004 and apply to construction projects for which
fimding had not been approved as at that date. However projects akready fimded that are high risk or valued at $56 million
or more are required to submit the required reports depending on their stage of project delivery. All fimded projects valued
at less than $50 milbion and not high risk may procecd under the earlier Treasury intervention arrangements,
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Code of Practice for Procurement

NOTE:
This Code of Practice for Procurement may be revised periodically.

First issue dated 1 July 2004:
applies to procurements for which tenders closed up to and including 31 January 2005,

Current issue dated 18 January 2005:
applies to procurements for which tenders clese on or after 1 February 2005.

Code of Practice for Procurement New South Wales Goverrmrert. Current issue dated 18 Jarmary 2005 apphiss
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NSW GOVERNMENT CODE OF PRACTICE
FOR PROCUREMENT

1. INTRODUCTION

This Code of Practice for Procurement outlines how the New South Wales Govermment will
conduct its procurement activities when mnteracting with the private sector.

The Code sets the framework for all business relationships by:
* Establshing the standards of behaviour expected from government agencies (as clients),
tenderers, service providers, employer and industry associations and unions

* Requiring a strong commitment to continuous improvement and best practice
performance by all participants in the supply cham.

The Government will use its right as a major client to do business only with service providers
who display a commitment to and consistent apphcation of the standards of behaviour outlined in
the Code.

This Code replaces the following Codes relating to government procurement. namely:

* Code of Practice — NSW Government Procurement (1999)

* Code of Tendering — NSW Government Procurement (1999)

*  Code of Practice for the Construction Industry (Fuly 1996)

*  Code of Tendering for the Construction Industry (July 1996)

* Code of Practice on Employment and Outwork Obligations — Textile Clothing and
Footwear Supphers (February 1998).

The Code applies to all procurements for which tenders are invited or negotiations commenced
on or affer 1 July 2004. Where a revision to the Code has been muwoduced, the date of the
revision 1s noted in the Code’s Log of Revisions. The above replaced Codes continue to apply to
procurements for which tenders were invited or negotiations commenced prior to 1 July 2004.

The New South Wales Government Procurement Policy framework is an essential reference to
give proper effect to this Code. The Policy incorporates all relevant policies, guidelines and
procedures which underpm the practice requirements of this Code.

In particular, the following pre-existing Implementation Guidelines for earlier Codes of Practice
expand on key aspects of this Code and should be read together with this Code:
* Implementation Guidelmes — NSW Goverrment Procurement (1999)

* Implementation Guidelines on Employment and Outwork Obhgations — Textile Clothing
and Footwear Suppliers (1998).

References in these Implementation Guidelines to previous Codes should be read as references to
the current Code, although section numbers are not consistent

The Code is also to be read together with the Implementation Guidelines to the NSW Code of
Practice for Procurement: Building and Construction (2013).

1
Code of Practice for Procurement New South Wales Governmrert. Curren issue dated 18 Jarmary 2005 appliss
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2. OBJECTIVE

The NSW Govemment wants its procurement activities to achieve best value for money in the
expenditure of publ fimds while being fair, ethical and transparent.

In achieving tins objective, the Govermment:

* has set the responsibilities and standards of behaviour expected of the parties undertaking
procurement activities as outhned in ths Code of Practice;

*  will award contracts to those service providers that mest the requirements outlined in the

Code; and

* calls on other industry stakeholders, such as employer associations, industry associations

and unions, to support and uphold this Code of Practice.

3. CODE RESPONSIBILITIES

Clients, tenderers
and service
providers:

Agencies:

Employer
associations,
industry associations
and unions :

NSW Industrial
Relations
(Construction
Compliance Unit)

Coordination
Committee (CACC):

State Contracts
Control Board
(SCCB):

Construction Agency

are required to comply with the Code.

are required to implement the Code and momnitor and report on Code
comp hance.

are expected to:

- support the Government in implementing the Code;

- encourage their members to comply with the Code; and
- develop and use rules o deal with breaches of the Code.

1s responsible for assisting all parties to comply with the workplace
behaviour aspects of the Code and to itvestigate and report alleged
breaches to the Mmmster for Industrial Relations

1s responsible for advising the Government on proposals for
government-wide sanctions for Code breaches relating to
construction procurement.

1s responsible for advising the Government on proposals for
government-wide sanctions for Code breaches relating to non-
construction related goods and services procurement, inchuding
miformation and commmmications technology procurement.

Code of Practice for Procurement New South Wales Government. Current issue dated 18 Jarmary 2005 applies
1o all procurememss for which tenders close onor after 1 February 2005. Updated 7 Noverrber 2013.
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4. STANDARDS OF BEHAVIOUR
All partees will behave in accordance with the H1lowing standards at all times:

Honesty and fairness:
Accountability and
transparency:

No conflict of interest:

Rule of law:

No anti-competitive
practices:

Intention to proceed:

Co-operation:

No improper advantage:

Parties will conduct all procurement and business
relationships with honesty and fairness.

The process for awarding contracts on government projects
will be open. ckar and defensile.

A party with a potential conflict of interest will declare and
address that miterest as soon as the conflict 1s known to that
party.

Parties shall comply with all legal obligations.

Parties shall not engage in practices that are anti-

competitive,

Parties shall not engage in practices that aim to give a party
an mproper advantage over another.

Parties shall not seek or submit tenders without a firm
mtention and capacity to proceed with a contract.

Parties will maintain business relationships based on open
and effective commumication respect and trust, and adopt a
non-adversarial approach 1o dispute resohition

Code of Practice for Procurement New South Wales Governmrent. Curren: issue dated 18 Jarmary 2005 appliss
© all procuremers for which tenders close on or affer 1 February 2005, Updared T Novenrber 2013,
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5. PRACTICE REQUIREMENTS
All parties shall adhere to the requirements of this section.

5.1 Best Practice

Procurementt processes should be structured to muirimise costs for all parties, consistent with the
standards of behaviour required by this Code.

Commitment to contimuous improvement and best practice performance is expected of all those
rvolved I government procurement. Areas where this commitment may be demonstrated
mchide, but are not hmited to:

*  Chent focus, service quality and vahe for money outcomes;

»  Ethical business practices;

= Management of procurement risk;

= Tendering and contract management;

. Co-opcrative relationships;

= Norn-adversarial dispute resohttion;

*  Planning and management of human, physical and financial resources;

*  Environmental management;

*  Occupational health and safety management. and workplace injury management;
=  Workplace practices;

» Industrial relations;

* Traimmg management;

=  Aborminal participation;

*  Supply chain management;

* Payment practices, including reflective practices down the contract chain; and
* Imnovation in design. service provision, processes and use of technology.

A service provider who contracts with the client agency is accountable to the client agency for
the standards of performance, behaviour and ethical conduct of all service providers down the
contract chain.

Details of specific practice requirements are provided at Appendix A.
The NSW Government Procurement Policy framework provides guidance for agencies and

service providers m impkmenting best practice in these areas. This framework is available on
the NSW Treasury website www.treasury.nsw.gov.au.

Code of Practice for Procurement New South Wales Governrent. Current issue dared 18 Jamaary 2005 applies
10 all procurements for which tenders close on or affer 1 February 2005. Updated 7 November 2013,
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5.2 Tendering Requirements

Clhents will not knowingly accept tenders from or award contracts to tenderers who:
* are subject to exclision from tendering as a result of a breach of this Code;
= are bankrupt;
= are subject to a winding up order;
= are corporate entities with persons involved directly or mdirectly in the management of
the entity who are disqualified under corporations law; or
= demonstrate an mability to meet the requirements of the Code.

Chents may choose not to accept tenders from or award confracts to tenderers who have an
administrator appomted.

Tender Methods and Process

Clients should select a tender method and process that suits the procurement, its level of risk, is
tmely, avoids creating unnecessary costs for tenderers, and saféguards the security and
confidentiality of all tenders.

Conditions of tendering shall be the same for each tenderer on any particular tender process.
Standard conditions that give effect to this Code and which should be included in all documents
requesting tenders are provided at Appendix B. All requirements, inchuding the criteria for
tender evaluation, shall be clearly stated in conditions of tendering.

Evaluation Criteria

In addition to prices tendered, evaluation criteria shall contam the critical factors to be used in
the evaluation of tenders. These factors typically inchude, but are not himited to:

*  whol-of ft costs, inchuding costs of disposal;

= ability to meet Code requirements;

= mnovation offered;

*  delwery times offered;

= qualty offered;

= previous performance of tenderer;

* experience of tenderer and personmel proposed;

* capability of tenderer, inchuding technical. management, human resource, organisational
and financial capability and capacity;

* tenderer’s occupational health and safety management practices and performance;

* tenderer’s workplace and industrial relations management practices and performance,
and. m relation to tenders in the building and construction industry, compliance with the
Implementation Guidelines to the NSW Code of Practice for Procurement: Building and
Construction (2013):

* tenderer’s environmental management practices and performance;

* tenderer’s community relations practices and performance;

* value adding components such as economc. social and environmental development
initatives, if appropriate and relevant to the procurement; and

* conformity of tender with requirements.

The evaluation criteria should be consistent with the proposed contract requirements and aim to
Wdentify the tenderer offering the best value for money. Ideally, the weighting of the evaliation

Code of Pracrice for Procurerrent New South Wales Government. Current issue dated 18 Jarmary 2005 applies
1 all procurements for which tenders close on or affer 1 February 2005. Updated 7 Novenber 2013.
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criteria should be determined prior to calling of tenders but shall be not later than close of
tenders.

Submission of Tenders

It 15 the tenderer’s resporsibility to submit a tender in accordance with the conditions of
tendering and 1n a legible and uncorrupted form, particularly in the case of electronic tendering.

Late tenders should not be considered, except when the clent s satisfied that the itegrity and
competitiveness of the tendering process has not been compromised.

Confidentiality

Chents shall not disclose tender information received fiom tenderers that is intellectual property.
proprietary, commercial- in-confidence or otherwise confidential

Evaluation of Tenders

Evaluation of tenders shall be based on the conditions of tendering and evaluation criteria
theremn. .

Tenders should be evaluated by people with the necessary skilk and knowkdge, and who are
free of any conflict of interest that might undermine the faimess of the process. Any tender that
does not adequately comply with the conditions of tendering may be passed over.

Tenderers may be encouraged to offer aternative, better value for money tenders. Clients should
specify the conditions under which alternative tenders will be considered. These conditions shall
not remove the obligation to comply with the Code of Practice for Procurement. Where a
tenderer offers an altemnative, a tender for that alternative should not be sought from other
tenderers. Chents should not breach confidentiality by using information contained in altemative
tenders as the basis for calling subsequent tenders. \

Clarification of Tenders ‘

If information received I a tender is open to interpretation or is not clear, then clarification
should be requested from the tenderer where this & material to identifying the successful tender.
The clarification procedure shall be managed in such a way so as not to give the tenderer an
unfair advantage over other tenderers by allowing the tenderer to revise or enhance its original
tender.

Tenderers shall not use clarification requests by the client as an opportunity to gain an advantage
over other tenderers by revising or enhancing their tender.

Tender Negotiation

If after a competitive tendering process none of the tenders are acceptable either due to the level
of non-conformance or because they do not represent sufficient value for money, negotiations
may be conducted with the tenderer that submitted the most acceptable tender based on the
evaluation criteria.

The purpose of the negotiations shall be made clear to all participants prior to the
commencement of negotiations. The aim 1s to achieve a tender that is mutually acceptable.

Chents should exhaust negotiations with the tenderer that submitted the most acceptable tender
before negotiating with the next most acceptable tenderer, unless time constraints or the
closeness of'the tenders dictate otherwise.

Code of Practice for Procurement New South Wales Government. Current issue dated 18 Jarmary 2005 appliss
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Prohibition of ‘Bid Shopping’
Clents shall not use tender negotiations as an opportunity to trade-off one tenderer’s prices

agamst other tenderers” prices in order to obtain lower prices. This practice, known as ‘bid
shopping’, 1s prohibited. '

Qutcomes of Tenders called by Agencies

Agencies shall make information on the successfill tender publicly available. Information
relating to unsuccessful tenders will remain confidential unless otherwise specified i the
conditions of tendering, agreed by the tenderer or required by the law.

Premier’s Memorandum 2000-11 Disclosure of Information on Government Contracts with the
Private Sector (available at www premiers.nsw.gov.au) advises asencies of the minimum
mformation that should be dsclosed and gives guidance on what should remain confidential

Debriefings
If a client does not accept any of the tenders submitted, the tenderers shall be advised of the

reasons. If fresh tenders are to be called, clients may add other tenderers to an origmal list of
mvited tenderers.

Clents should advise tenderers they have been unsuccessful and be available to debrief them on
request. Debriefings should explain how their tender performed against the evaluation criteria,
rather than against the successful tender, with the objective of assisting them to improve future
tenders.

Code of Practice for Procurement New South Wales Government. Current issue dated 18 Jarmary 2005 apphies
w all procuremens for which tenders close on or affer 1 February 2005. Updated 7 November 2013.
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6. COMPLIANCE

Note: for compliance with the workplace behaviour requirements in the building and
construction industry see also section 11 of the Implementation Guidelines to the NSW
Code of Practice: Building and Construction (2013)

6.1 Reporting Code Breaches

Alleged Code breaches shall be notified by the reporting entity to the client agency as well as to
the entity allegedly in breach. A form suitable for reporting breaches is at Appendix D. The
chent agency i to assess the nature and extent of the alleged breach.

The preliminary determination of the agency 1s to be ssued to both the entity alleging the breach
and the entity allegedly in breach, alb\x mg both entities to comment before a final detemlmanon
1 wssued. -

If the alleged breach is against the client agency and the matter canmot be resolved at the agency
kevel, the allegation may be referred to either the CACC or SCCB as appropriate for advice or
mndependent mvestigation The CACC is responsible for dealing with breaches associated with
construction related procurement, while the SCCB covers other procurement. Contact details are
at Appendx C.

6.2 Dealing with Code Breaches

Government Agencies

If a Code breach is substantiated agamst an agency and i attributable to the agency’s policies,
practces or procedures, then that agency will take corrective action i relation to such policies,
practices or procedures.

If the breach is the result of the activities of an idividual in confravention of the agency’s
policies, code of conduct, practices or procedures, then that agency will take appropriate
disciphnary action m accordance with that agency’s practices.

Non-Government Party

If a Code breach is substantiated against a non-govermment party, the relevant client agency may
require that party to show cause why sanctions should not be applied and, subject to the
response, may apply sanctions to that party.

Where the non-government party is a member of an employer association. industry association or
union, the breach may also be referred to that association or undon for action under its rules or
code of conduct.

Representatives of Employer and Industry Associations

Where an association’s representative is found to have breached the Code or acted to incite a
breach of the Code, the circumstances of the breach or action will be referred to the association
for action under the association’s rules or code of conduct.

Union officials

Where a urion official is found to have breached the Code or acted o incite a breach of the
Code, the circumstances of the breach or action will be referred to the relevant union and the
Labor Council of New South Wales for action under the relevant union rules or code of conduct.

Code of Practice for Procurement New South Wales Governmert. Currert issue dated 18 Jamuary 2005 appliss
1o all procuremerns for which tenders close on or affer 1 February 2005, Updated 7 Noverber 2013.
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6.3 Sanctions

Breaches of the Code by a non-government party may resul in sanctions being applied to that
party, m addition to any contractual or legal remedies that may be pursued.

Commercial Sanctions

Commercial sanctions for breaches of the Code are based on the Government’s right to choose
with whom it does business. The sanctions applied will depend on the nature and seriousness of
the breach and on the degree of commitment shown by the party in breach to its oblieations
under the Code.

The range of sanctions available to be imposed on parties inchudes:
= formal warnings - that continued non-compliance will lead to more severe sanctions;
* partial exclusion from tendering - that i, a reduction in tendering opportunities; and
* preclusion from tendering for any work i the supply chain, for a specified period.

Sanctions may be restricted to tender opportunities associated with a single agency for lesser
breaches, or in more severe cases may be applied for all government contracts (see government-
wide sanctions).

Government-wide Sanctions

Proposals for government-wide sanctions shall be made by an agency to either the SCCB or
CACC as appropriate. The SCCB or CACC will mvestigate the proposal and advise the
Govemment 1f a govemment-wide sanction should be apphied.

If the SCCB or CACC becomes aware of a tenderer or service provider who repeatedly breaches
the Code, the SCCB or CACC may independently investigate and proceed with the option of
advising the Government if a government-wide sanction should be applied.

9
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7. DEFINITIONS

Agency

Bid shopping

Client

Construction

Construction Agency
Coordination
Committee

Enmplovee

Emplover

Emplover association

Fair

Industry association

Infrastructare

New South Wales Government Department or Declared
Authority within the meaning of the Public Sector Employment
and Management Act 2002 NSW. or an entity established by a
separate Act of the New South Wales Parliament, whether or not
that entity is expressed to represent the Crown, except for State-
owned Corporations wifhin the meaning of the State Owned
Corporations Act 1989 NSW.

The practice of trading off one tenderer’s prices against
another’s in order to obtain lower prices.

Party calling for tenders and / or awarding a contract.

Al organised activities concerned with demolition, building,
landscaping. mamtenance, civil engineering. process
engmeering, mining and heavy engineering.

The CACC consists of representatives of key agencies involved
1n construction procurement and assists the Government in the
development of consistent and effective construction
procurement practices, and m promoting the application of these
practices by agencis.

Person whose employment 1s govemed by a contract of service,
or a person deemed to be an emplovee under Australian or NSW
industrial law.

Entity that employs a person or persons under a contract of
service or a person deemed to be an emplover under Australian
or NSW industrial law.

Orgarmsation representing the interests of emplovers that is
registered under Austrakan or NSW industrial law.

Being unbmsed, reasonable and even-handed. Being fair does
not mean satisfymg everyone or not reasonably pursuing one’s
legitimate mterests. A fair decision may stll adversely affect
parties.

Orgamisation representing the professional trade or commercial
mterests of its members in an industry.

Fixed assets that support economic and social development in a
fimdamental way.

Code of Practice for Procuremrent New South Wales Governmrenr. Curren: issue dated 18 Jarmary 2005 appliss
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Intellectual property

Monitor

Procurement

Service provider

State Contracts Control

Board

Tender

Tenderer

Union

Value for money

Inventions, origial designs, and practical applications of good
ideas protected by law through copyright. patents, registered
designs. circuit lavout rights and trademarks.

Ao includes trade secrets, proprietary know-how and other
confidential mformation protected against unlawfial disclosure
by law and through additional contractual oblgations, such as
confidentiality agreements, contracts and conditions of
tendering.

Regularly collect mformation to review performance agaist
specifeed criteria.

Client, tenderer or service provider. Anentity’srole ma
procurement will determme whether it is a client, tenderer or
service provider for that procurement.

All activities involved in acquiring goods or services either
outright or by lease (including disposal and lease termination).

Inchides acquifing consumables, capital equipment, real
property, mfrastructure, and services under consultancies,
professonal services, facilities management and construction.

Includes contractors, subcontractors, supphers and consultants
that contract to provide goods or services.

The SCCB 15 established under the Public Sector Employment
and Management Act 2002. Its membership mcludes
representatives from the central budget and non-budget
agencies. It assists the Government in the development of
consistent and effective non-construction related procurement
practices, and promoting the application of these practices by
agencies.

Inchudes a price, bid, offer, quotation, consultant proposal or
expression of mterest lodged in response to an mvitation or
request for tender.

Entity submitting a tender.

Orgamsation of emplovees also referred to as a “trade union’,
which is regstered under Australian or NSW mdustral law.
Thas term akso mchudes the Labor Council of New South Wales.

The benefits, compared to whole-of-life costs.

Code of Practice for Procurement New South Wales Govermmrent. Current issue dated 18 Jamary 2005 appliss
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Appendix A

NSW GOVERNMENT CODE OF PRACTICE FOR PROCUREMENT

DETAILS OF SPECIFIC PRACTICE REQUIREMENTS

ENVIRONMENTAL MANAGEMENT

The Government expects government agencies and all other parties to identify the potential
environmental opportunities, risks and impacts of their activities and to adopt measures to:

* reahse those opportumnities, manage those risks, and enhance and protect the environment;
* encourage recycling and re-use of materials and minimise waste; and
» support effective use of scarce resources - inchiding energy, water and materials.

Service providers shall have a demonstrated comumitment to, acceptable performance with, and
systematic approach to, environmental management. '

On construction projects, all service providers are required to develop and implement an
appropriate site specific environmental management plan. Tenderers and service providers for
major contracts are required to have a corporate Environmental Management System accredited
by a government agency.

The Environmental Management Systems Guidelines in the Capital Project Procurement Mamual
(available at www.construction nsw gov.awCPPM/guidelines.html) describe the management
practices required of all parties on NSW Government construction projects.

For other procurement, refer to the Environmental Management Guidelines in the NSW
Govemment Procurement Manual (available in the Government Procurement publications at
WWW .COMIMETCE NNSW.goV. all).

OCCUPATIONAL HEALTH AND SAFETY MANAGEMENT AND
WORKPLACEINJURY MANAGEMENT

(Note: for compliance with industrial relations requirements in building and construction
see section 11 of the Implementation Guidelines to the NSW Code of Practice for
Procurement: Building and Construction (2013)

Occupational Health and Safety Management

The Government attaches a high priority to the contimuous improvement of occupational health

and safety management and workplace injury management in procurement for all construction
and other industry participarts.

Service providers shall have a demonstrated commitment to, acceptabke performance with, and
systematic approach to, occupational health and saféty management and workplace mjury
management.

The OHS&R Management Svstems Guidelines in the Capital Project Procurement Marmal
(available at www.constructionnsw.gov.aw/CPPM/guidelines html) describe the management
practices required of all parties on NSW Government construction projects.

12
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For other procurement, refer to the Occupational Healh Safery and Rehabilitation Guidelines in
the NSW Government Procurement Mamual (available in the Government Procurement
publications at www.conmmerce.nsw.gov.au).

Occupational Health and Safety Conpliance

Service providers and their employees must comply with their occupational health and safety
obligations under the Occupational Health and Safery Act (NSW), the Workplace jury |
Management and Workers Compensation Act (NSW) and Regulations, workers compensation i
msurance premium requirements, relevant OHS industry codes of practice, and safety and |
dispute settlement procedures i applicable industrial awards and approved agreements. :
|
| \
|

Dispute Resolution

Where a dispute about occupational health and safety matters cannot be resoled at the
workplace, determinations by WorkCover New South Wales inspectors made under the
Occuparional Health and Safery Act (NSW) and OHS Regulation 2001 must be accepted by all
parties.

No payment shall be made to employees for time spent engaged i industrial action (as defined
m either the Workplace Relations Act (Commorwealth) or the Industrial Relations Act (NSW)),
unless payment is authorised or ordered by either the Australian or NSW Industrial Relations
Commiss ions.

WORKPLACE PRACTICES AND INDUSTRIAL RELATIONS

(Note: for compliance with industrial relations requirements in building and construction
see section 11 of the Implementation Guidelines to the NSW Code of Practice: Building and
Construction (2013)

Obligations Relating to Employment
All service providers, their employees and their unions must also comply with their workplace

obligations, including the provisions of all applicable industrial awards and approved
agreements.

Arrangements or practices designed to avoid workplace obligations under relevant laws,
mdustrial awards and approved agreements are not permitted.

Industrial Relations Management

The Government is committed to an improved industrial relations planning and management
culture and better employee and employer relationships i the construction industry and other
mdustries. :

Service providers are required to develop and maintain a pro-active and responsible approach to
the management of mdustrial relations at the enterprise level and on projects.

Code of Pracrice for Procuremment New South Wales Goverrmrent. Currertt issue dated 18 Jarmary 2005 appliss
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SECURITY OF PAYMENT

To ensure that all parties and employees receive payments due to them, the highest ethical
practices must occur throughout the contract chain. This inchudes:

* responsibility on service providers for accurate and timely preparation, documentation
and submission of claims;

* responsibility on each party to consider, process, manage and finalise in a timely marmer
all claims, payments, retentions and securities due under the contract;

* prohbiting the practices of ‘pay-if paid’ and ‘pay-when-paid’;

*  all parties meeting obligations in applcable awards and/or approved mdustnal reltons
agreements and lemslatmn, mchding those relting to superammatlon and redundancy
benefits and payments.

On construction projects, parties nmust also comply with their obhgattons under the Building and
Construction Industry Securiy of Payment Act (NSW) and Regulation. In addmon on
construction projects, service providers must have contracts in place down the contract chain

with subcontractors, consultants and suppliers, that meet the government’s policy for reflective
clauses gring effect to security of payment requirements.

TRAINING MANAGEMENT

Service providers shall comply with the Government’s traiing management requiremerits and
guidelnes. Service providers will be encouraged to pursue and implement trairing and skill
development strategies appropriate to the focus, size and capacity of the individual enterprises
and to their contracts.

The Training Management Guidelines in the Capital Project Procurement Marmal (available at
www_construction nsw.gov.aw/CPPM/guidelines html) describe the management practices
required of all parties on NSW Government construction projects.

ABORIGINAL PARTICIPATION

Tenderers will be required for selected contracts to indicate measures they intend to implement if
awarded the contract. including:

* extending employment opportunities to Aboriginal people;

* enhancing the business skills of Aborizinal peopk; and

= providing economic benefits to Aboriginal communities
which could lead to improved conditions in Aboriginal commmunities.

The Aboriginal Participation in Construction Implementation Guidelines in the Capital Project
Procurement Mamual (availabl at www.constructionnsw.gov.aw/CPPM/guidelines html)
describe what is required of all parties on NSW Government construction projects.
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EMPLOYMENT AND OUTWORK OBLIGATIONS FOR TEXTILE, CLOTHING AND
FOOTWEAR SUPPLIERS

The Government requires suppliers of textile artic kes, clothing and footwear to:

* comply to the extent applicable, with all re evant laws, awards and other industrial
mstruments in relation to the contracting out of work and the employment and
management of employees mchidmg outworkers; and

* take all required steps to ensure that their service providers comply to the extent
applicable, with all relevant laws, awards and other industrial instruments in relation to
the employvment and management of employees including outworkers.

Tenderers for NSW Government clothing, textile and footwear contracts must submit a statitory
declaration to this effect. A tender will not be comsidered unless the required statutory
declaration s lodged with the tender. Details to be provided in the statutory declaration shall, as
a minimum, inchide the details specified in the statutory declration in Appendix A of the
Implementation Guidelines on Employment and Outwork Obligations for Textile Clothing and
Foonwear Suppliers.

A service provider who proposes to complete work using subcontract arrangements, inchiding
the employment of outworkers by those to whom work is subcontracted, can only do so with the
knowledge and consent of the client agency. The subcontract arrangements must be on terms
and conditions as favourable as those provided in the applicable Federal or NSW award.

The service provider must provide the client agency with a quarterly report of all records and
work list retums required to be maintained under the apphicable award or industrial legislation in
relation to contract work and outwork. The report s to be supported by a statutory declaration
meluding as a minimum the details specified in the statutory declaration in Appendix B of the
Implememation Guidelines on Employment and Outwork Obligations for Textile Clothing and
Foorwear Suppliers.

Service providers are to ensure that a copy of this Code 1s available to all parties in the contract
cham, including outworkers. Where a copy of the Code has been made available to a party in the
contract chamn acknowledgement of receipt is recommended. The form of a suitable
acknowledgement & provided in Appendix C of the Implementation Guidelines on Employment
and Ourwork Obligations for Textile Clothing and Foorwear Suppliers.

Any service provider who engages outworkers, whether or not they are engaged as
subconfractors or employees, must provide information to them about their employment
entitlements as required in the applicable Federal or NSW Award, each time work is given out.
Appendix D of the Implementation Guidelines on Emplovment and Outwork Obligations for
Textide Clothing and Footwear Suppliers provides a sample statement to be signed by the
subcontractor or employee acknowledging receipt of the information and is recommended for
use by service providers.
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Appendix B

NSW GOVERNMENT CODE OF PRACTICE FOR PROCUREMENT

CONDITIONS OF TENDERING

Condttions of tendering giving effect to the NSW Government Code of Practice for Procuremert

and for mchssion in all documents requesting tenders, should be similar to the followmg:

Al tenderers must comply with the NSW Government Code of Practice for
Procurement that 1s current at the date two weeks prior to the close of tenders. A
copy of the Code is available on the Treasury website www.treasury.nsw.gov.au.
The ability of a tenderer to demonstrate compliance with the Code is an essential
condition.

Lodgement of a tender will itself be an acknowledgement and representation by the
tenderer that it is aware of the requirements of the Code, that the tenderer will
comply with the Code and that the tenderer agrees to provide periodic evidence of
compliance with the Code and access to all relevant information to demonstrate
comp hance for the duration of any contract that may be awarded.

If a tenderer has failed to comply with the Code, this failure will be taken into
accourtt by the client when considering ifs tender or any subsequent tender and may
result i this or any subsequent tender being passed over without prejudice to any
other nights of action or remedies availablk to the client.

Code of Practice for Procurerrent New South Wales Governmernt. Curreny issue dared 18 Jarmary 2003 appliss
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Appendix C

NSW GOVERNMENT CODE OF PRACTICE FOR PROCUREMENT
CONTACT DETAILS:

CONSTRUCTION AGENCY COORDINATION COMMITTEE
STATE CONTRACTS CONTROL BOARD

Construction Agency All inquiries to the CACC Executive Officer
Coordination Commiittee

By tekph 02) 9372 8600
(CAC v tekephone (02) 0

Facsimile (02) 9372 8822
By email: nfo@construction.nsw.gov.au
By matil to:
CACC Executive Officer
NSW Department of Commerce
Office of Government Procurement

Level 23, McKell Building
2-24 Rawson Place, SYDNEY 2000

State Contracts Control Board | All inquiries to the SCCB Executive Officer
(5CCB) By tekphone (02) 9372 8600

Facsmile (02) 9372 8822

By email sccb(@ commerce.nsw.gov.au

By mail to:

SCCB Executive Officer

NSW Department of Commerce
Office of Government Procurement
Level 23, McKell Building

2-24 Rawson Place. SYDNEY 2000

Code of Practice for Procurement New South Wales Governmerr. Curren issue dated 18 Jarmary 2005 appliss
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Appendix D
NSW GOVERNMENT CODE OF PRACTICE FOR PROCUREMENT

FORM FOR REPORTING ALLEGED BREACHES OF THE
NSW GOVERNMENT CODE OF PRACTICE FOR PROCUREMENT

Name(s)
Occupation

Business address
Your contact details:
Phone

Facsimile
Email

Section of Code allegedly
| breached:

The names ofpersons and-/or
organisations mvolved m the
alleged breach:

Description of events surrounding
the alleged breach and the dates
on which the breach occurred:

List and/or attach documents that
support your claim:

If you have taken actions to
remedy the breach identified,
describe them:

If yvou have previously
complamed about the breach of
the Code, the dates of prior
complaints and name of person
and agency complamt made to:

[Please attach copy(ies) of
previous complami(s)]

Details of response to above or
msert ‘ml if no response:

Signed [including electromic
signature ]

Date
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